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DETAILED ACTION 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

• Claims 1-9 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject matter which applicant regards as the invention. 
• The term "hot" in claims 1 and 7-9 is rejected, as it is a relative term, which renders the 
claim indefinite. The term "hot" is not defined by the claim, the specification does not 
provide a standard for ascertaining the requisite degree, and one of ordinary skill in the 
art would not be reasonably apprised of the scope of the invention. It is unclear as to 
what is encompassed by the phrase "hot"; it is unclear as to what degree of difference is 
encompassed by this phrase, if not "hot". For instance, a non-frozen drink may be 
considered "hot" when compared to a frozen drink. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness rejections set 
forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966), 
that are applied for establishing a background for determining obviousness under 35 U.S.C. 103(a) are 
summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 
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Claims 1-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over Knepler (5375508) as 
evidenced by Mercier (20020121 197). 

With respect to claims 1-9, Knepler teach a method for controlling a drink 
preparation machine for preparing a multiple number of different drink units on a hot- 
water basis (col. 8 line 50), comprising the steps of withdrawing the hot water for the 
multiple number of different drink units from a common hot water source (col. 4 lines 20- 
21), monitoring the performance status of the hot water source (col. 10 lines 58-69), and 
controlling the hot water withdrawal by enabling the hot water withdrawal for all of the 
multiple number of different drink units at a predetermined full performance status of the 
hot water (col. 10 lines 66-69), and blocking the hot water withdrawal for all of the 
multiple number of different drink units at a predetermined zero performance status of 
the hot water (col. 1 0 lines 6 1 -63). 

Further Knepler teaches that the full performance status comprises a performance 
range (col. 8 line 39), establishing a performance withdrawal value for each of the 
multiple number of different drink units, and deducting this performance withdrawal 
value from the performance status with each withdrawal (col. 4 lines 44-46), and heating 
the water synchronously with the withdrawal (col. 10 lines 58-66), determining the 
performance status of the hot water source prior to controlling the hot water withdrawal 
(col. 10 lines 66-69), and determining the performance status of the hot water source by 
determining a level of the water in a boiler (col. 4 lines 45-47), and/or the temperature of 
the water in the hot water source (col. 10 lines 58-66). 

However Knepler is silent with respect to blocking the hot water withdrawal for 
at least one predetermined drink unit of the multiple number of different drink units and 
enabling hot water withdrawal for at least one predetermined drink unit of the multiple 
number of different drink units at a predetermined partial performance status of the hot 
water source. 

Although Knepler et al. does not teach enabling hot water withdrawal for at least 
one predetermined drink unit of the multiple number of different drink units at a 
predetermined partial performance status of the hot water source, Knepler et al. does 
teach a water temperature sensor (col. 4 line 20), a level sensor (col. 4 line 23), and the 
desire to provide different batch sizes with respect to beverages (col. 9 lines 37-60), and 
thus it would have been obvious to one of ordinary skill in the art at the time of the 
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invention by the applicant to taught enabling hot water withdrawal for at least one 
predetermined drink unit of the multiple number of different drink units at a 
predetermined partial performance status of the hot water source since Knepler et al. 
teach the desire to provide a method of dispensing hot beverages using a temperature and 
liquid level sensor, and further since Knepler et al. teach the desire to not only provide 
different sized batches but further to provide the ability to dispense different liquids of 
different sizes (col. 9 lines 42-45) using a cpu thus increasing profits since the brewer 
continues to brew all the way to depletion of the water in the hot water tank as opposed to 
only being capable of brewing one large batch. 

Thus since the cpu is capable of allowing the dispenser to be operated when one 
set of conditions are met but not necessarily a second set of conditions it would have been 
obvious to one of ordinary skill in the art at the time of the invention to teach a partial 
performance status which would provide the advantage of allowing the brewer to brew a 
"half volume of the batch as opposed to the "full" volume of the batch as is desired by 
Knepler (col. 9 lines 45-57) thereby continuing to allow brewing of smaller batches when 
the amount of hot water available is not sufficient to brew an "extra large" batch thus 
increasing profits since the brewer continues to brew all the way to depletion of the water 
in the hot water tank as opposed to only being capable of brewing one large batch. 

Further since Knepler et al. provides a cpu which would be capable of showing 
the status of the hot water source due to the temperature sensors, and teaching that 
inadequate beverages are due to insufficient water temperatures (col. 1 1 lines 1-2) it 
would have further been obvious to one of ordinary skill in the art at the time of the 
invention by the applicant to taught enabling hot water withdrawal for at least one 
predetermined drink unit of the multiple number of different drink units at a 
predetermined partial performance status of the hot water source since different 
beverages require different temperatures with respect to the hot water temperature for 
proper brewing, as is evidenced by Mercier et al. (par. 004) and thus the temperature 
sensor would further allow the cpu to correlate specific temperature ranges with respect 
to specific beverages. Therefore, in the instance that the temperature of the water in the 
hot water reservoir is outside of one specific temperature range, for instance for brewing 
coffee, but is in a proper temperature range for brewing tea, the cpu would be capable of 
allowing for the brewing and dispensing of one type of hot beverage at one specific 
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temperature range but not a second beverage which requires the water to be at a different 
higher or lower specific temperature range thus increasing sales with respect to the 
dispenser since customers desire different types of beverages which require different 
brewing parameters, as is further evidenced by Mercier et al. (par. 0004) where the 
different drinks rely on a single hot water source. 

Further, since the only difference between the prior art and the claims was a 
recitation of relative performance status of the brewer with respect to the hot water, 
where Knepler et al. teach a cpu which is capable of calculating and showing this status it 
would have been obvious to one of ordinary skill in the art to teach delivering a beverage 
at a partial performance since Knepler et al. teach a cpu which is capable of computing 
these differences, thus yielding predictable results to one of ordinary skill in the art at the 
time of the invention where combining the methods, each of which is taught by the prior 
art to be useful for the same purpose, flows logically from their having been individually 
taught in the prior art (see MPEP 2 144.06). 

Response to Arguments 

Applicant's arguments have been fully considered but they are not persuasive. With respect to 
applicant's argument that term "hot" is not a relative term, it is noted that applicant's invention relies 
upon the performance status of the hot water source. However as applicant stated in the response of 
8/20/08 the term is with respect to making coffee, and/or tea however the phrase remains unclear since 
both coffee and tea may served either at one temperature or at temperature which is either hotter of colder 
with respect to the first temperature. Therefore since there is not reference point in the claim with respect 
to "hot", it is unclear as to what degree of difference is encompassed by this phrase, if not "hot". For 
instance, a non- frozen drink such as iced tea or iced coffee may be considered "hot" when compared to a 
frozen drink and thus it is unclear if the phrase is with respect to making both an iced tea or iced coffee 
beverage, or only coffee and tea beverages of a specific "hot" temperature . 

It is initially noted that Mercier et al. is not used as a secondary reference but to provide evidence 
with respect to the examiners position that different beverages require different temperatures with respect 
to the hot water temperature for proper brewing, as is evidenced by Mercier et al. (par. 004). 

With respect to applicant's argument that although Knepler teaches a cpu which is capable of 
performing the claimed method, this does not provide a proper basis for rendering that the method is 
would have been obvious. It is noted that since it is commonplace to apply modern electronics to older 
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mechanical devices it is the Office's view that since Knepler teach a water temperature sensor (col. 4 line 
20), a level sensor (col. 4 line 23), and the desire to provide different batch sizes with respect to beverages 
(col. 9 lines 37-60), in addition to teaching a control circuit which includes an analog to digital converter 
which is coupled to a CPU including a portion of read-only memory as well as alterable memory (col. 1 1 
lines 31-39), it would have been obvious to one of ordinary skill in the art at the time of the invention by 
the applicant to teach a specific programming logic since different beverages require different 
temperatures with respect to the hot water temperature for proper brewing, as is evidenced by Mercier et 
al. (par. 004), and thus the sensors as is taught by Knepler would further allow the cpu to correlate 
specific parameters with respect to specific beverages, sizes and temperatures since the brewing apparatus 
is selectively connectable to an apparatus for making adjustments to various selectable functions of the 
brewer (col. 2 lines 40-45). 

For example, in the instance that the temperature of the water in the hot water reservoir is outside 
of one specific temperature range, for instance for brewing coffee, but is in a proper temperature range for 
brewing tea, and since the cpu would be capable of allowing for the brewing and dispensing of one type 
of hot beverage at one specific temperature range but not a second beverage which requires the water to 
be at a different higher or lower specific temperature range due to the alterable memory as is taught by 
Knepler (col. 1 1 lines 31-39). Therefore since design incentives and market forces provide a reason to 
make an adaptation, where the recitation of specific programming logic with respect to a cpu as is taught 
by Knepler is a result of application of the prior art in a predictable manner it would have been obvious to 
one of ordinary skill in the art to teach specific programming logic since customers desire different types 
of beverages which require different brewing parameters, as is evidenced by Mercier et al. (par. 0004) 
where the different drinks rely on a single hot water source thus increasing sales with respect to the 
dispenser. 

With respect to applicant's assertion that the examiner is relying on common knowledge or 
official notice, since Knepler does not teach or suggest operating in accordance with partial performance 
criteria, applicant is urged to column 9 lines 37-61which teaches allowing the brewer to brew a "half 
volume of the batch as opposed to the "full" volume of the batch or "other volumes", in addition to 
column 2 lines 40-45 which specifically teaches brewing apparatus being selectively connectable to an 
apparatus for making adjustments to various selectable functions of the brewer. 

In response to applicant's argument that the examiner's conclusion of obviousness is based upon 
improper hindsight reasoning, it must be recognized that any judgment on obviousness is in a sense 
necessarily a reconstruction based upon hindsight reasoning. But so long as it takes into account only 
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knowledge which was within the level of ordinary skill at the time the claimed invention was made, and 
does not include knowledge gleaned only from the applicant's disclosure, such a reconstruction is proper. 
See In re Mclaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). In the instant case, Knepler teaches 
a CPU including an as alterable memory being selectively connectable to an apparatus for making 
adjustments to various selectable functions of the brewer (col. 1 1 lines 3 1-39), in addition to teaching 
allowing the brewer to brew a "half volume of the batch as opposed to the "full" volume of the batch or 
"other volumes" where design incentives and market forces provide a reason to make an adaptation. 

Conclusion 

THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is reminded of the 
extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing 
date of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory action 
is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to Steven Leff whose telephone number is (571) 272-6527. The examiner can normally be 
reached on Mon-Fri 8:30 - 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Callie 
Shosho can be reached on (571) 272-1 123. The fax phone number for the organization where this 
application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated information system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 

/Drew E Becker/ 

Primary Examiner, Art Unit 1794 



/Steven Leff/ 
Examiner, Art Unit 1 794 



